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INTRODUCTORY STATEMENT. 


This February number was delayed as it was expected to 
include some account of the ‘‘erime’’ hearings before the Legisla- 
ture. The amount of material relating to those crime hearings, 
however, multiplied to such an extent that it has been collected 
together in a special March number. This belated February num- 
ber containing certain matters of interest to the bar not relating to 
erime is sent out separately as, after all, there are still some prob- 
lems on the civil side of the Courts on which the bar will be glad 
to have a little news. 

The special March number relating to the ‘‘erime’’ hearings 
will appear very soon. 

F. W. @. 
THE SUPPLEMENT TO THIS NUMBER. 


The supplement to this number contains the Charter and By- 
Laws, the List of Officers, and the printed List of Members to date. 


Entered as Second-Class Matter at the Post Office at Boston. 











NOTICE AS TO THE WORK OF THE AMERICAN 
LAW INSTITUTE. 


A CHANCE TO Get COPIES OF THE RESTATEMENTS OF THE LAW OF 
ConTrRACTS, Torts, CONFLICT oF LAws AND AGENCY. 


The work of The American Law Institute in preparing a Re- 
statement of the Law is of peculiar importance. The Institute has 
asked for our co-operation. 

The object of the Restatement is the promotion of certainty 
and simplicity in the law, primarily the common law. The Insti- 
tute has informed us that it is important that tentative drafts of 
parts of the Restatement, as they appear, shall be widely distrib- 
uted with a view to criticism and suggestion for improvement. 
These drafts by leading authorities, are also likely to be usefully 
suggestive in practice. If a sufficient number apply for them we 
ean get a supply of copies. The prices are given below. Please 
send a list of the pamphlets which you want, with a check to the 
undersigned. 


F. W. GRINNELL, 
Secretary. 


60 State Street, Boston. 


Contracts, Restatement No. 1, at 50 cents. 
Contracts, Restatement No. 2, at 50 cents. 
Conflict of Laws, Restatement No. 1, at 50 cents. 
Conflict of Laws, Restatement No. 2 at 60 cents. 
Torts, Restatement No. 1, at 50 cents. 

Torts, Restatement No. 2, at 75 cents. 

Agency, Restatement No. 1, at 75 cents. 





NOTICE OF DEAN WIGMORE’S ILLUSTRATED LECTURE 
ON ‘“‘THE WORLD’S LEGAL SYSTEMS.”’ 


The Council of the Boston Bar Association has arranged for a 
lecture to be given by Dean John H. Wigmore of the Northwestern 
University Law School, Chicago, on ‘‘The Wovrld’s Legal Systems,’’ 
illustrated with colored lantern slides, at Huntington Hall, Mas- 
sachusetts Institute of Technology Building, Boylston Street, Bos- 
ton, Massachusetts, on Tuesday, April 6, 1926, at eight o’clock p.m. 

Dean Wigmore in this lecture will treat of the Roman, Ger- 
manic, Romanesque and Anglican systems. 

This lecture will be open without charge to members of the 
Association and to the public. 

Members of the Association may procure one, and if the sup- 
ply permits, two tickets each by making application to L. Cushing 
Goodhue, Seeretary of the Association, on or before Thursday, 
March 25 next. Tickets may likewise be procured by members of 
the Association for any students in their offices. After March 25, 
any tickets remaining will be distributed to the public. 

These tickets entitle the holders to admission to the hall up to 
7:50 p. m., at which time the hall will be open to the geueral public. 























ARBITRATION RULES OF THE BOSTON CHAMBER 
OF COMMERCE. 


The Massachusetts and the Federal Arbitration Acts took effect 
on May 29, 1925, and January 1, 1926, respectively. Both laws 
affirm the legality of a clause in a commercial contract providing 
that any disputes arising under the contract be submitted to arbi- 
tration. 

The Boston Chamber of Commerce through the following rules 
and regulations has established a method of arbitration in order to 
assist parties who may desire to take advantage of these laws or of 
the procedure of the International Chamber of Commerce. 


SECTION 1. 


The Committee on Arbitration shall consist of such members as 
the Board of Directors may designate. 

The Secretary of the Boston Chamber of Commerce, or his 
authorized deputy, shall be the Secretary of the Committee on Arbi- 
tration. 

SECTION 2. 


This Committee shall have jurisdiction over all matters of 
arbitration referred to the Chamber. 

1. Subject to the approval of the Board of Directors, it shall 
make rules and regulations for the conduct and disposition of 
all matters submitted for the arbitration of the Chamber 
ineluding a schedule of fees. 

It shall compile and from time to time revise, and keep, a 
suitable list of qualified persons willing to act as arbitrators 
under these By-Laws. This list shall be known as ‘‘The List 
of Official Arbitrators of the Boston Chamber of Commerce.’’ 
3. It shall provide forms of submission and documents of award. 


4. It may accept or reject any matters submitted to the Chamber 
for arbitration. 


bo 


Section 3. 


In ease no Arbitrator(s) are named in the agreement, the 
Chairman of the Committee on Arbitration, or in his absence or 
inability to serve, the Vice Chairman, after giving due consideration 
to the wishes of the parties to the controversy shall select two 
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Arbitrators from the list of Official Arbitrators, who in turn shall 
select one further Arbitrator from the same list. Upon the written 
request of both parties a sole Arbitrator shall be selected by agree- 
ment of the parties. Neither the sole Arbitrator nor a majority of 
the Arbitrators shall be agents or employees of one of the parties. 


SEcTION 4. 


The Committee on Arbitration shall have authority to declare 
the position of any Arbitrator vacant by reason of sickness, death, 
resignation, accident, disqualification, misconduct, neglect, refusal, 
incompetence, delay, or inability to act. Vacancies shall be filled 
in the manner provided for original appointment. 


SEcTION 5. 


The Committee shall instruct Arbitrators on questions of pro- 
cedure when so requested by them. 


RULES AND REGULATIONS OF THE COMMITTEE 
ON ARBITRATION. 
PROCEDURE. 


Upon receiving the application for arbitration the Chairman 
shall specify the time within which both parties to the controversy 
shall submit briefs giving in detail their sides of the dispute, accom- 
panied by proper exhibits. If, however, the written briefs as sub- 
mitted prove to be insufficient to guide the Arbitrator(s) in their 
final determination or award, then the Arbitrator(s) may call for 
further evidence, oral or written, and witnesses. If oral testimony 
is required hearings shall commence as soon as practicable after 
submission and shall be pressed to speedy termination. An abstract 
of testimony shall be kept, but a stenographiec record need not be 
made unless expressly demanded and the expense assumed by one 
or both of the parties. 


ARBITRATORS. 


Arbitrators should proceed in a spirit of conciliation, excluding 
irrelevant matters, and attempting to effect a meeting of the 
parties’ minds. It shall be deemed misconduct for an Arbitrator 
so to conduct himself as to defeat the purpose of the arbitration by 
acting either for his own convenience or in the supposed interest 
of one of the parties. (Advisory opinion New York Court of 
Appeals. ) 














WITNESSES. 
Each party shall furnish his own witnesses, paying the fees for 
summoning them according to law. Witnesses may be asked to 


testify under oath and if they decline their testimony may be 
refused. 


HEARINGS. 


The members of the Committee on Arbitration may be present 
at any of the hearings. Parties to the controversy may be present 
or represented by a person acceptable to the Arbitrator(s). Other 
persons may be admitted by the Arbitrator(s). 


AWARDS. 


A final and definite award in writing shall be made by all the 
Arbitrators or the majority who joined in it. The award may 
specify damages and expenses, make any decision, and grant any 
remedy with respect to the controversy which shall to the Arbi- 
trator(s) seem just and equitable. The ordinary cost of the pro- 
ceedings shall be equally divided among the parties unless other- 
wise decided by the Arbitrator(s). 

The award shall be made as soon as possible after the final hear- 
ing, in no case to be over one year from the date of submission. It 
shall be exeeuted in quadruplicate, a copy being delivered to each 
of the parties, upon application by either party, a copy to the 
Court under whose jurisdiction the arbitration is being held, and a 
copy for the Secretary. It shall be attested by the Secretary under 
the seal of the Chamber. 


Deposit. 

The party or parties applying for arbitration shall at the time 
of submission deposit with the Treasurer of the Chamber the sum 
of fifty dollars, which shall be used to defray the expenses of the 
arbitration hearing. If the deposit appears insufficient to the Sec- 
retary of the Committee or becomes exhausted, he shall call upon 
the parties equally for such further sums as may be required. The 
Chamber aftey reimbursing itself for expenses incurred in con- 
nection with the arbitration proceedings shall return any amount 
not used to the depositors. 


THE COMMITTEE. 


In ease of any misunderstanding or any question concerning the 
interpretation of these rules and regulations the decision of the 
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Committee on Arbitration shall be conclusive. It may whenever 
it deems it appropriate or necessary adopt special rules applicable 
to any particular arbitration. 

THE SECRETARY. 


The Secretary of the Committee on Arbitration shall receive and 
file all submissions, all awards, arrange and give notice of hearings, 
keep a docket of all cases and such books and memoranda as the 
Committee shall from time to time direct. He shall render all 
necessary assistance to the Arbitrators and attend to the clerical 
work. 





A SUGGESTED CLAUSE FOR INSERTION IN BUSINESS 
CONTRACTS IS PROVIDED HERE. 


‘* Any controversy arising under this contract (with the excep- 
tion of ) shall be submitted for arbitration in accordance 
with the laws of 
United States of America and the By-Laws and Rules of 

Commonwealth of Massachusetts | the Boston Chamber of Com- 
merece so far as consistent therewith within days after 
due notice by either party to this contract claiming the arbitration 
of any controversy thereunder.’’ 





THE EXPERIMENT OF THE HALF-HOUR RULE ON 
ARGUMENTS BEFORE THE FULL BENCH. 


At a luncheon of the Boston Bar Association on January 22, 


Hon. Robert von Moschzisker, Chief Justice of the Supreme Court 
of Pennsylvania, was a guest. 

He surprised those present by explaining that in Pennsylvania 
for a generation there had been a half-hour limit on arguments be- 
fore the Supreme Court and that it was seldom that a request for 
extension of time was made. He said that he had served on the 
bench for a considerable number of years while the late John G. 
Johnson was at the bar and that even in important cases Mr. John- 
son seldom exceeded twenty minutes in his argument. 

Chief Justice Rugg and several other justices of the Supreme 
Judicial Court were present and as the number of cases on the 
docket of the full bench had increased to such an extent that 40 
or 50 eases had to be carried over from the January sitting, the 
Court adopted the half-hour rule as an experiment for the March 
sitting. It is said to be working well. In the ‘‘Bar Bulletin’’ for 
February the subject was discussed as follows: 


‘The full Bench has decided to limit arguments in the coming 
March sitting, to half an hour upon each side. This experiment 
will be watched with interest. It is the method of the Court of 
Appeals of Pennsylvania, as interestingly told at the recent lunch- 
eon by Chief Justice von Moschzisker. In Pennsylvania, an aver- 
age of six cases is heard at a sitting lasting from ten o’clock until 
three o’clock, with half an hour for luncheon; and not many cases 
are submitted on briefs. It has been remarked that in arguments 
before the Supreme Court of the United States, where counsel from 
every State necessarily enter into comparison with each other, those 
from Pennsylvania have shown marked ability in the clearness, 
directness, and conciseness with which their matters are presented. 
It is quite possible that this pre-eminence is due, at least in part, 
to the necessity of conforming to this half-hour rule in the State 
Court. 

In Pennsylvania, however, at least two other matters have had 
to be considered to make the half-hour rule a success. The first is 
that briefs should be filed some time before the arguments are 
made, so that both sides may be thoroughly familiar with the line 
of reasoning of opponents. The second is that each brief should 
contain upon the opening page a clear, concise statement of the 
points to be argued, which must not exceed a certain limit of space. 
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In fact, this latter rule is so strictly enforced that if such state- 
ments do exceed the limit, the appeal cannot be heard or be success- 
ful. Doubtless in course of time these two matters will be con- 
sidered by our courts if the present experiment is so far successful 
that it ean be governed by a permanent rule. 

Oral arguments we regard as very necessary in most eases. 
Few persons are really satisfied by filing a brief. At the same 
time the exigencies of modern times are such that some relief must 
be had against long-winded and ill-considered arguments. This 
half-hour rule is a step in the right direction; if it proves success- 
ful, it will lead to other changes which are equally necessary.’’ 

Chief Justice von Moschzisker, at our request, has sent us a 
copy of his account of the Pennsylvania practice which appeared 
not long ago in the Yale Law Journal, and also a copy of the Penn- 
sylvania Rule 50 as amended since that article. 

The account is here reprinted and Rule 50 as amended will 
be found at the end. 


A TIME-SAVING METHOD OF STATING IN APPELLATE 
BRIEFS, THE CONTROLLING QUESTIONS FOR 
DECISION. 

ROBERT VON MOSCHZISKER. 


(Reprinted by Permission from the Yale Law Journal for January, 1925.) 


Law is a science, but its administration is an art; diligent pur- 
suers of this art devise methods by which they achieve success, and 
when these successes present developments in practice which may 
be made of common use, they are as much the concern of others en- 
gaged in the same field of endeavor as are advances in the science 
itself. With these thoughts in mind, it seemed to the writer that, in 
view of the constant complaints of the law’s delay, a plan which 
has materially aided one of our busiest appellate tribunals in bring- 
ing its work up to date’ may well be considered a subject of general 
interest. The Supreme Court of Pennsylvania has accomplished 
this desirable result very largely by confining oral arguments in 
each case to one-half hour a side; but, to make the short-argument 
plan effective, additional rules were required, and one of the chief 
of these provides that a concise statement of the controlling ques- 





1 By “bringing its work up to date,” I mean that, when the last session of the Supreme 
Court of Pennsylvania opened, all cases which were ripe for argument and decision had 
been heard and disposed of by opinions filed, and the lists are now in such condition that, 
where desired, cases can be, and many are, se: for argument within seven weeks from the 
perfection of the appeal, or in less time where both sides are prepared and agree to the 
advancement. 
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tions for decision, drawn according to strict regulations outlined in 
the rule, must be included in the brief of every appellant. These 
regulations have proved so useful in operation that a discussion of 
their origin, terms and advantages appears to be warranted. 

The court had long required a statement of the ‘‘history of the 
ease,’’ and, originally, it was intended that this should show, in 
narrative form, without unnecessary details, not only the nature of 
the controversy and the steps taken in the court below, but also the 
points to be determined on appeal. Counsel, however, fell into the 
habit of inserting so many details as to obscure the controlling 
questions; as a result, hope of obtaining this information through 
the medium of the history of the case was abandoned, and, in 1900, 
new rules were promulgated requiring appellants to insert in their 
briefs a separate ‘‘statement of the questions involved.’’ 

At first the regulation on the subject read thus: ‘‘ The statement 
of the questions involved is designed to enable the court to obtain 
an immediate view of the nature of the controversy. It must state 
the question or questions in the briefest and most general terms, 
without names, dates, amounts or particulars of any kind whatso- 
ever. It should not exceed six or eight lines, and must not, under 
any circumstances, exceed half a page. For any violation of this 
rule the paper-book will be suppressed and the appeal non prossed 

This rule is to be regarded as in the highest degree man- 
datory and admitting of no exception.’’ Realizing the natural 
tendency to particularize, the court provided further that ‘‘It shall 
be optional with counsel to add such particulars as may be thought 
necessary in his history of the case.’’ 

The rule governing ‘‘the statement of questions involved’’ has 
been changed twice. In 1911, it was amended to read that the 
statement ‘‘should not ordinarily exceed ten lines,’’ as compared 
with the ‘‘six or eight’’ at first preseribed, but the maximum allow- 
ance was still half a page. In 1923, the rule was made to read ‘‘it 
should not ordinarily exceed fifteen lines,’’ and the maximum was 
extended to one page. This increase was to cover occasional cases 
where more space might be needed than was before permitted ; not 
to allow the insertion of details. 

The intention is that the statement of questions involved shall be 
framed in such a manner, that by reading it, the court, without 
being compelled to examine the argument of counsel or any other 
part of the brief or record, may quickly see the nature of the legal 
issue, and in a general way, what points it will be called on to de- 
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cide. As an aid to this end, the latest rule requires appellant to 
print the statement on the first page of his brief, and to put 
nothing else thereon. 

If an appellee thinks appellant’s statement inaccurate, or that 
it does not present the points for decision in a proper light, he may 
submit a counter-statement as well as a counter-history of the ease. 
Counsel for appellees avail themselves of this privilege in about 
fifty per cent of the appeals, though quite often appellant’s state- 
ment is so satisfactory that the court, in writing its opinion, takes 
up the questions involved just as they are stated and follows that 
order throughout. This is the best proof of their value, for it shows 
that they have served as an aid both on oral argument and in reach- 
ing the final decision of the ease. ¥ 

The rule is now firmly established to the satisfaction of all con- 
cerned, and there have been so many decisions explaining its mean- 
ing that the profession in Pennsylvania has come thoroughly to 
understand it; for the benefit of those outside the state, who may 
desire further information than is given in this article, some of the 
leading authorities on the subject are mentioned in the foot-notes. 
These cases and others of their kind have now reached the point 
where they form a body of constructions representing an estab- 
lished system, which may be taken advantage of in other jurisdic- 
tions. 

The eases show a steadfast determination that the new require- 
ment shall not be frittered away, as the old one concerning the his- 
tory of the case had been; accordingly, from the beginning, the 
rule was rigidly enforced. The first year following its adoption, an 
appellant’s brief was presented which contained no statement of 
the questions involved, and the appeal non prossed.2, Many other 
appeals, for the same reason, suffered a similar fate. 

It was likewise insisted that the statement be kept within the 
prescribed limits. In an early case, appellant’s brief contained a 
statement exceeding the permitted length; this was condemned as 
being ‘‘worthless for the purpose for which it was intended, viz., 
to enable the court to obtain an immediate view of the nature of 
the controversy,’’ and the profession generally was admonished to 
adhere strictly to the rule. In keeping with this admonition, later 
appeals were non prossed because of the undue length of the state- 
ment of questions involved ;* and some appeals were quashed at 





2 Fifth Ward B. & L. Assn. v. Baylan (1901) 198 Pa. 250. 

3 Van Sciver Co. v. McPherson (1901) 199 Pa. 331, 335, 49 Atl. 73. 

*Green v. Sumby (1915) 248 Pa. 120, 93 Atl. 868; Duffee v. Bankers’ Survey Co. 
(1915) 247 Pa. 17, 93 Atl. 17. 
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bar.5 One opinion goes so far as to say that this penalty may be 
inflicted for violations of the rule ‘‘even in murder cases.’’® 

The decisions have made it plain that counsel assume great 
risks to their clients either in disregarding the requirements of the 
rule or in permitting printers to do so. Thus, in one case where the 
statement took up a page and a half, but was printed in large type 
and double spaced, suppression of the brief was avoided solely on 
the ground that the matter would not have exceeded half a page 
had it been printed in the ordinary way.’ 

A too lengthy statement is invariably due to the insertion of 
unnecessary details; it is attributable almost never to the fact that 
the questions involved could not be set out within the prescribed 
limits. 

A recent case in the Superior Court of Pennsylvania, having 
the same rule as the Supreme Court, furnishes an excellent ex- 
ample of a statement of the questions involved which could have 
been materially condensed and made more clear by omitting details 
of dates, ete. As prepared by counsel, it read: ‘‘The question 
involved is, whether the plaintiff, who signed an application for a 
policy of insurance upon his dwelling house, in the Mutual Insur- 
ance Company of Annville, Lebanon County, Pa., about five o’clock 
p.M., Saturday, June 10, 1905, and paying simply the application 
fee of $2.50, and there being no mail from that community by 
which the said application could be sent to the company for its 
acceptance or rejection until about eight o’clock a.m. of June 12, 
1905, and before the application could be sent the premises for 
which the application had been made was destroyed by fire, of 
which the agent who was authorized simply to receive applications 
for insurance, was duly notified, can recover for the loss? Was 
there any negligence on the part of the company, or its agent, be- 
cause the agent did not forward the application, after he had knowl- 
edge of the destruction of the premises by fire, before it was pos- 
sible to have forwarded the application by mail, simply to have the 
company reject the application pro forma, as would bind the com- 
pany and make it liable?”’ 

Some such statement as the following, omitting all particulars 
which do not aid in outlining the legal question involved, would 
permit a readier grasp of the problem: Request for insurance 
against fire was — by applicant and insurance company’s 





Jf nen —______ (1904) 208 8 Pa. 233, 57 Atl. 562. 
® Com. v. Strail (i908) 220 Pa. 483, 484, 69 Atl. 
7 Buckman v. Phila. & Reading Ry. Co. (1911) 232° Pa. 351, 354, 81 Atl. 332. 
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agent, who accepted application fee. Agent had authority only to 
receive and not to pass upon applications. Before the request 
could be mailed to company for approval or rejection, the premises 
were burned down. On receiving notice of the fire, agent tendered 
return of the fee and did not forward the application to company. 
Approval of application was later refused. Was there a contract 
of insurance on which company is liable? 

From the rule that, in the absence of a statement of the ques- 
tions involved no part of the appeal will be considered, it was but 
a logical step to say that, where a particular point urged on appeal 
is not included in or suggested by the statement of questions 
involved, the point will not be determined; this is now the estab- 
lished practice.’ It has been held in several cases that such matters 
are not properly raised® and, therefore, are not before the court,’° 
the authorities saying that only those questions which are in the 
statement,'! or are relevant to and suggested by it,’* will be re- 
viewed. The court does not go beyond the statement of questions 
involved,* for by it counsel limit the matters to be considered, 
and this limitation is binding on appellant.* Questions which 
could be raised should be included if counsel want them decided,’*® 
for the court has held that, by his statement, appellant ‘‘specifies 
all matter [he] desires to have reviewed,’’** and that those so con- 
tained are the only ones ‘‘on which [he] is entitled to be heard,’’!® 
the theory being that counsel does not deem questions omitted 
worthy of attention.’® The court has said also that, to call for con- 
sideration, a question not expressly set forth must be plainly sug- 





8 Murphy v. Ahlberg (1916) 252 Pa. 267, 270, 97 Atl. 406; Spang v. Mattes (1916) 
253 Pa. 101, 103, 97 Atl. 1026; Hopkins v. Tate (1916) 225 Pa. 56, 62 99, Atl. 210; 
Yeager v. Anthracite Brewing Co. (1917) 259 Pa. 123, 130, 102 Atl. 418; Huntington v. 
Supreme Commandery (1918) 261 Pa. 168, 172, 104 Atl. 498; Silver v. Edelstein (1920) 
266 Pa. 531, 532, 109 Atl. 679; Garvey v. Thompson (1920) 268 Pa. 353, 355, 112 Atl. 82; 
Haughney v. Gannon (1922) 274 Pa. 443, 447, 118 Atl. 427; Friedline v. Friedline (1923) 
275 Pa. 463, 467, 119 Atl. 545; Lane v. Dickson (1923) 276 Pa. 306, 309, 120 Atl. 264. 

® Lenox Coal Co. v. Duncan-Spangler Coal Co. (1920) 265 Pa. 572, 576, 109 Atl. 282. 

1° Bethlehem Steel Co. v. Topliss (1915) 249 Pa. 417, 423, 94, Atl. 1099; Pramuk’s 
Appeal (1915) 250 Pa. 45, 51, 94 Atl. 326; Kennedy v. Rothrock Co. (1918) 261 Pa. 580, 
= a Atl. 746; Knobeloch v. P. H. B & N.C. Ry. Co. (1920) 266 Pa. 140, 143, 

tl. 619. 

1% Kanawell v. Miller (1918) 262 Pa. 9, 14, 104 Atl. 861; Philadelphia v. Ray (1920) 
266 Pa. 345, 347-48, 109 Atl. 689; Blough v. Lochrie (1923) 275 Pa. 491, 496, 119 Atl. 
654. 

_ © Felin v. Philadelphia (1913) 241 Pa. 164, 170; Collingdale Boro v. Phila. Rapid 
Transit Co. (1922) 274 Pa. 124, 129, 117 Atl. 999. 

13 Furman v. Broscious (1920) 268 Pa. 119, 121, 110 Atl. 736. 

4% Keck v. P. H. B. & N.C. Ry. Co. (1922) 271 Pa. 479, 482, 115 Atl. 824; Etnier 
v. Pascoe (1923) 275 Pa. 308, 319 Atl. 406. 

% Mclivaine v. Powers (1921) 270 Pa. 341, 343, 113 Atl. 365. 

16 Tincoin v. Wakefield (1912) 237 Pa. 97, 107. 

% Hanlon v. Davis (1923) 276 Pa. 113, 118, 119 Atl. 822. 

18 Stephens-Adams Mfg. Co. v. Armstrong (1914) 245 Pa. 552, 553. 

” Yeager v. Gateley & Fitzgerald (1919) 262 Pa. 471, 106 Atl. 76. 
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gested*® or clearly comprehended by reference or direct implica** in 
the statement of questions involved. 

The above pronouncements are from cases construing the rule 
as at first written ; the present rule, following previous decisions, ex- 
pressly provides that ‘‘ordinarily no point will be considered which 
is not set forth in the statement of questions involved or suggested 
thereby.’’ The authorities have always held, however, that it is 
within the discretion of the court to pass on issues which rightly be- 
long to the case, though not brought forward by the statement of 
questions involved, and this is done when deemed proper.*? 

Although each point appellant desires determined ought to be 
included in the statement of questions involved, yet every one so 
included is not necessarily entitled to consideration; again, the 
declaration that a particular question is involved does not cure de- 
fects or omissions in other parts of the appellate procedure. For 
example, the legal issue urged by an appellant must ordinarily have 
been raised in the trial court, or it will not be reviewed on ap- 
peal ;** and a ease will not be considered on a theory different from 
that advanced in the court below,”* even though the point or new 
theory is put forth in the statement of questions involved. Excep- 
tion to the rulings complained of on appeal must have been taken 
in the court below, for, unless the trial judge’s attention has been 
called to such matter, the appellate courts, if the error is not basic 
and fundamental, will not consider it?® eyen when included in the 
statement of questions involved. 

The rule requiring a statement of questions involved does not 
relieve appellant from filing formal assignments of error ;?* though 
assignments which are not in effect comprehended by the statement 
will ordinarily be dismissed.2*7 Alleged errors not specified in the 
assignments or not otherwise properly before the court have no 


"2 Sullivan v. Baltimore & Ohio R. R. (1922) 272 Pa. 429, 436, 116 Atl. 369. 

21 Vulcanite Paving Co. v. Philadelphia (1916) 252 Pa. 600, 602, 97 Atl. 928 

22 Ferguson v. Pittsburgh & Shawmut R. R. Co. (1916) 253 Pa. 581, 585, 98 Atl. 
732; Clark v. Butler Junct. Coal Co. (1918) 259 Pa. 262, 267, 102, Atl. 952; Compton v. 
Hoffman (1919) 265 Pa. 257, 264, 108 Atl. 626; Palkovits v. American Sheet & Tin. P. 
Co. (1920) 266 Pa. 176, 182, 109 Atl. 789; Com. v. Smith (1920) 266 Pa. 511, 517, 109 Atl. 
786; Opening of Parkway (1920) 267 Pa. 219, 227, 110 Atl. 144; Crumley v. Penna. R. R. 
Co. (1922) 272 Pa. 226, 231, 161 Atl. 152; Pittston Twp. School Dist. v. Dupont Boro 
School Dist. (1922) 275 Pa. 183, 191, 118 Atl. 308; Clapp v. Hunt (1923) 276 Pa. 127, 
129, 119 Atl. 818. 

2% Woodward & Williamson’s Assessment (1922) 274 ¥? ig 570, 118 Atl 501; 
Maisel v. Patrick Corr & Sons (1923) 277 Pa. 331, 333, 121 A 


2% Saxman v. McCormick (1923) 278 Pa. 268, 273, 122 ay ping 

25 Rahm’s Est. (1912) 233 Pa. 602, 603; Stone v. Stone (1923) 277 Pa. 277, 278, 121 
Atl. 500; Saxman v. McCormick (1923) 278 Pa. 268, 273, 122 Atl. 296. 

2 Thompson’s Bet. (1916) 253 Pa 394; Schuylkill Ry. Co. v. Pub. Sere. Com. (1919) 
265 Pa. 451, 452, 109 Atl. 151. 


27 Smith v. Lehigh Valley R. > oo (1911) 232 Pa. 456, 462; Garvey v. Thompson 
(1920) 268 Pa. 353, 355, 112 Atl. 
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place in the statement of the questions involved,” and will not be 
determined even though found there.2® The questions stated 
should not be in form ‘‘merely a repetition of the specifications of 
error ;’’*° if that only were desired, there would be no necessity for 
this extra part of the brief. Several assignments of error may 
involve only one question of law, because there may have been 
many alleged errors committed, in different ways and at different 
times, as a result of a supposed misapprehension of one legal prin- 
ciple; all such assignments must be embraced by one question. 
Where the main questions have been stated and other subordinate 
ones are assigned for error, these lesser questions, if they directly 
relate to the main one, may be stated in an abstract way which 
ordinarily would be insufficient if the~stood alone and unconnected 
with other quéstions involved. Thus, following the statement of 
the main questions, ‘‘Correctness of instructions as to the effect of 
non-production of certain testimony, and concerning the condition 
and conduct of plaintiff after accident ; ruling on admission and re- 
jection of testimony,’’ will indicate sufficiently the nature of the 
other points raised. If, however, these minor questions are ‘‘neces- 
sarily involved in or suggested by the principal questions stated,’’ 
then their recital as separate questions is ‘‘not required or de- 
sired.’ ’3* 

When the statement contains practically self-evident proposi- 
tions to which a negative answer would be immediately given, un- 
less those propositions really control the case, appellant has done 
nothing to advance his cause or to assist the court.*? If self-evi- 
dent propositions are involved, they must have some application to 
the facts of the particular case, and, if the dispute concerns their 
application, then the statement should show the question of ap- 
plicability. 

Framing a statement of the questions involved requires the 
cultivation of the art of eliminating immaterial details; but, after 
a lawyer has gone over the case with his client and witnesses, pre- 
pared his pleadings, and tried it in the court below, he should be 
able to state in a very few words the points which will control the 
decision on appeal, and this is all that the rule requires. If in 
writing a brief, one focuses his attention on the controlling points, 





23 Com. v. Snyder (1918) 261 Pa. 57, 61. 

29 Haddock v. Plymouth Coal Co. (1912) 237 Pa. 37, 40; Citizens Bank v. Lesko 
(1923) 277 Pa. 174, 180, 120 Atl. £08. 

30 Creachen v. Bromley Bros. Carpet Co. (1906) 214 Pa. 15, 17. 

31 Smith v. Lehigh Valley R. R. Co. (1911) 232 Pa. 456, 462. 

32 Swisher v. Sipps (1902) 19 Pa. Super. Ct. 43, 47. 
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it should be easy to state them within narrow bounds; should there 
be failure in this respect, however, and the error be discovered only 
after the briefs are prepared, it may be remedied by inserting a 
corrected page in the printed books. If the briefs have been filed 
already, counsel may ask leave to amend accordingly; attempts to 
rectify prolix or indefinite statements by filing typewritten cor- 
rected ones have been held to be bad practice.** 

While the rule requires that the statement be in the ‘‘most 
general terms,’’ this means that the particular question should be 
stated in terms of generality, not that the statement may be vague, 
indefinite or uncertain. For example, to say that a question in- 
volved is the ‘‘charge of the court,’’ does not suggest what legal 
proposition is in dispute ;** nor does ‘‘the correctness of answers to 
certain of defendant’s points,’’ or ‘‘portions of charge specially 
assigned as error.’’** The statement of the questions involved must 
show the precise point of substantive law at issue and its applicabil- 
ity to the facts in hand. Statements such as, ‘‘sufficiency of the 
affidavit of defense,’’** ‘‘Did the affidavit of defense raise ques- 
tions of fact which should have been submitted to a jury?’’ and 
*‘Did the court below err in the entry of judgment,’’** are too 
indefinite to comply with the rule. Again, merely raising a ques- 
tion of power does not ask the court to determine whether there 
has been an exercise of it. Thus, ‘‘Can a husband transfer his per- 
sonal estate in payment of his debts, regardless of coverture?’’ 
does not put the question of whether or not he did so in the par- 
ticular case.** 

The following examples of badly stated questions involved, 
taken from briefs in recent cases, are illustrative of inadequate 
attempts to comply with the rule: 

‘*Should the court below have entered a nonsuit?’’ This fails 
even to suggest what questions are involved. 

‘‘Whether the gift to Danforth Phipps Wight lapsed by rea- 
son of his death before death of testatrix, and whether Barrington 
Wight was not entitled to three-eighths of the residue instead of 
one-fourth?’’ This statement suggests that the construction of a 
will is involved, but little else. 





33 Rowan v. Com. (1918) 261 Pa. 88, 90, 104 Atl. 502. 

% Com. v Coccodralli (1920) 74 Pa. Super. Ct. 324, 328. 

35 Jones v. Matheis (1901) 17 Pa. Super. Ct. 220, 221. 

% Devers v. Sollenberger (1904) 25 Pa. Super. Ct. 64, 69. 

33 Internat’! Sav. & Tr. Co. v. Kleber (1905) 29 Pa. Super. Ct. 200, 202. 
38 Duncan v. Duncan (1920) 265 Pa. 471, 473, 109 Atl. 222. 
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‘Ts there sufficient competent and relevant testimony in this 
record upon which to base an award for compensation?’’ Such a 
question as this is involved in every workmen’s compensation case ; 
to put it forward as the point in a particular controversy is use- 
less for the purpose intended to be accomplished by the rule under 
consideration. 

‘** Action prematurely brought; misjoinder of parties defend- 
ant; vaeation of street on city plan by action of municipality; 
absence of allegations of acts by defendant which would constitute 
an interference with public use of a street; negotiations inducing 
plaintiffs to purchase are merged in their deeds; absence of any 
averments of facts constituting a violation of any covenant entered 
into by defendant with plaintiffs; absence of privity of contract 
between plaintiffs and defendant; restrictions must run with the 
land to bind defendant; effect of failure to record plan of which 
defendant had no record or actual knowledge or notice; laches of 
plaintiffs in failing to have plan recorded; plaintiffs’ cause of com- 
plaint not cognizable in equity; plaintiffs have adequate remedy at 
law.’’ This rambling statement presents no intelligible problems, 
only argumentative suggestions. 

**(1) Does the evidence disclose such breach of contract on the 
part of defendant as to justify binding instructions for plaintiff 
for the amount of damages claimed? (2) In plaintiff’s defense to 
defendant’s counter-claim, was the testimony offered by plaintiff as 
to market value of steel ingots, competent and properly admitted ?”’ 
No judge could understand the true meaning of these questions 
without reading the notes of trial or history of the case; the state- 
ment is faulty in that it does not take specific questions from a field 
of possible ones and state them for decision. 

The following properly stated questions involved, from briefs 
in recent cases, are good examples of compliance with the rule: 

‘*Where a court of equity has entered a decree ordering a hus- 
band to pay a certain sum of money under the terms of a separa- 
tion agreement and he fails to make payment, has the court power 
to attach the person of the husband ?’’ 

‘The liability of a subscriber to telephone service to pay at 
the rate prescribed in the company’s schedule of tariffs filed with 
the Public Service Commission for service actually received, when 
the contract between the company and the subscriber provides that 
it is to be effective only in the event of a certain number of tele- 
phones being installed in a community and the required number 
never were installed.’’ 
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**Is the process of making roasted coffee from green coffee a 
manufacturing process which exempts the proceeds of the sale of 
roasted coffee, delivered from the place where the process is carried 
on, from a mercantile license tax, under the terms of section 11 of 
the Act of April 22, 1846 (P. L. 489) ?”’ 

‘“Where a testator provides as follows: ‘Item. I give . 
unto my beloved wife . . . the house in which I may reside at the 
time of my decease, should said house belong to me, but in case said 
house should not belong to me then I give . . . to my said wife the 
house I now reside in, she to have, hold and enjoy the same during 
all the term of her natural life, and upon her decease, I order and 
direct that the same shall go into and form a part of my residuary 
estate to be disposed of as is hereinafter directed,’ and at the time 
of his death the house in which he resides does belong to him, does 
his widow take a life estate or a fee simple title in and to said 
property ?’’ 

‘Does the conversion of private dwellings into apartment 
houses by additions thereto violate a restriction that there shall not 
be erected on the ground a building or buildings designed for any 
purposes other than a private dwelling house and that no such 
building erected thereon shall be occupied or used for any purpose 
other than a private dwelling?”’ 

‘‘Ts the cleaning and sprinkling of streets and collection of 
refuse by a municipality a governmental function exempting it 
from liability for the negligence of its employees in the perform- 
ance of such work?”’ 

‘*(1) Whether a widow living separate and apart from her 
husband at and before his death, not being supported by him, and 
not dependent on him, is entitled to compensation as his widow 
under the Workmen’s Compensation Act; (2) Whether step-chil- 
dren, not part of decedent’s household at time of his death and not 
dependent on him, are entitled to such compensation.’’ 

**(1) Has execution defendant who claims no ownership in 
goods sold, power to petition to set aside sheriff’s sale? (2) Should 
the court permit actual owner of goods to intervene to set aside 
sale? (3) Should sheriff’s sales be set aside because of gross inade- 
quacy of price, where prospective bidders on premises leave scene 
of advertised sale, on suggestion of sheriff’s auctioneer, because of 
failure of sheriff to appear at the hour fixed for sale?’’ 

‘Should a juror be withdrawn and the cause continued on 
the application of defendant, where members of the trial jury were 
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present in another court room, during a recess in the trial, listen- 
ing to the delivery of forcible arguments, and to the reading of 
newspaper articles, referring to the particular offense for which the 
defendant is on trial?’’ 

‘*(1) Where a son, not a member of his father’s family, who 
has a family of his own, renders services to his father, at the lat- 
ter’s request, of such a character as would not ordinarily be ren- 
dered gratuitously by a son so situated for a parent, what is the 
measure of proof required to establish a contract to pay for such 
services? (2) Where a son has been emancipated and has engaged 
in business for himself, living at a remote distance from his 
father’s residence, is there a presumption of gratuitous service 
where the son leaves his family at this father’s request, goes to his 
father’s home and takes care of his father and mother, where the 
father is able to pay?’’ 

‘‘If A, a manufacturing corporation, and B, an individual, 
make a parol agreement that, in consideration of B doing certain 
things, A will furnish B with a certain commodity as long as A 
does business in its then present location; B carries out his part 
of the contract; A also, for a period of seven years, carries out its 
part of the contract, when, without any reason except that B has 
had ‘service long enough,’ A refuses further to furnish B with the 
commodity; what is the measure of damages?’’ 

‘‘Where a partnership doing a general banking business hires a 
safe deposit box to two of its patrons who leave a key thereto with 
the cashier, a partner, and he enters their box; removes bonds 
therefrom; sells the same; deposits the proceeds, with other funds, 
to the credit of the partnership bank in a bank where it kept a 
general account, and made deposits almost daily, which were 
mingled generally with other funds; and thereafter the partner- 
ship bank makes a general assignment for the benefit of creditors, 
can the said patrons treat the fund realized from the sale of their 
securities as a distinctive trust fund and compel the assignee to 
pay the said amount to them in preference to general creditors?”’ 

In the beginning of this article, it is stated that one of the 
things chiefly responsible for the success of the system of restricted, 
or half-hour, arguments, which has enabled the Supreme Court of 
Pennsylvania to bring and keep its business up to date, is the rule 
here discussed, requiring a concise statement of the controlling 
questions to appear on the first page of the appellant’s brief in 
every case. The above examples of properly stated questions 
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involved, show at once the value of this requirement, both to the 
court and to the barrister. When the rule is efficiently followed, as 
it is in the great majority of cases, the court can, at a glance, per- 
ceive, at least in a general way, the points for determination, and, 
with this accomplished, the judicial mind can better concentrate 
on the argument; while the advantages to the barrister are equally 
as great, for the obligation to formulate a statement of questions 
involved*® compels concentration on the main or controlling points 
in the ease both in the preparation and delivery of the argument, 
so that in most instances lawyers brought up under the rule are 
able to present even complicated cases within the limited time 
allowed for oral argument,*® depending, of course, on the printed 
history of the case*’ and the argument in their briefs for the detail- 
ing of noncontrolling facts, discussion of minor matters, elaboration 
of legal points, and application of cited authorities. Thus the oral 
argument performs its true function of briefly introducing the case 
to the court and affording the judges who are to decide it an oppor- 
tunity to make inquiry of counsel, and the latter to enlighten the 
court, on points which may suggest themselves in course of the 
presentation. Another advantage is that this enforced segregation 


% Rules of the Supreme Court of Pennsylvania, 42 and 43, require appellants’ 
briefs to contain statements of the questions involved and expressly permit counter- 
statements by appellees. 

4©]bid Rule 72 provides that appellant and appellee shall each be allowed thirty 
minutes in which to present his side of the case, and reads: “If two or more appeals 
are from the same judgment or decree, but raise different and unrelated questions, 
counsel for each appellant will be allowed thirty minutes and counsel for all the ap- 
pellees thirty minutes, to be divided between them as they may decide, and subject to 
an extension if the presiding justice shall consider more time necessary.” 


41 bid. Rule 51 provides: ‘The history of the case must begin with a statement of 
the form of action, followed by a brief reference to the pleadings, or papers in the 
nature thereof, upon which the case was tried or heard in the court below, and to any 
other pleadings or papers which were passed upon by it, if its order or judgment thereon 
is assigned as error or they are pertinent to the questions raised on the appeal; must 
include a brief statement of any prior decision of this court, or of the Superior Court, 
in the same case or estate, and a reference to the place where it is reported; must give 
the names of the judges whose rulings are to be reviewed; must contain a closely con- 
densed chronological statement, in narrative form, of all the facts which are necessary 
to be known in order to determine the points in controversy; and must briefly state the 
verdict and judgment, order or decree appealed from; but must not contain any argu- 
ment, or quotations from the testimony”; and Jbid. Rule 47 permits appellee to print a 
counter-history of the case, providing that, if he fails to do so, or, in his brief, other- 
wise to challenge the statement of facts in appellant’s history, “it will be assumed he is 
satisfied with them.” 
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of and concentration on the main points in the case enables counsel, 
in preparing their briefs, readily to eliminate from the record and 
testimony matter not relevant to the actual questions involved on 
the appeal as required by another very useful rule of court.*? 


PENNSYLVANIA RULE 50 AS AMENDED AND NOW 
IN FORCE. 


The statement of the question involved must set forth each 
question separately, in the briefest and most general terms, without 
names, dates, amounts or particulars of any kind, and whenever 
possible, each question must be followed immediately by an answer 
stating simply whether it was affirmed, negatived, qualified or not 
answered by the court below. If a qualified answer was given to 
the question, appellant shall indicate, most briefly, the nature of 
the qualification ; or if the question was not answered and the rec- 
ord shows the reason for such failure, the reason shall be stated 
briefly, in each instance without quoting the court below. The 
questions and answers in their entirety should not ordinarily exceed 
twenty lines, must never exceed one page, and must always be 
printed in type at least as large as point 10, on the first page of 
the brief, without any other matter appearing thereon. This rule 
is to be considered in the highest degree mandatory, admitting of 
no exception; ordinarily no point will be considered which is not 
thus set forth in or necessarily suggested by the statement of ques- 
tions involved. 


“Jbid. Rule 55 provides that: ‘“‘Evidence which has no relation to or connection 
with the questions raised by the assignments of error, must not be printed; nor must 
deeds or long documents, the construction or validity of which are not in issue, but 
only such parts thereof as are necessary for a proper consideration of the case. In or- 
der effectually to carry out the foregoing requirement, appellant shall file in the court 
below, before he commences the printing of the Record, a brief statement of the ques- 
tions he intends to argue on the appeal and of the evidence he does not intend to print, 
and shall serve copies thereof on appellee, together with a written notice that consent 
will be presumed if no objections are made within ten days thereafter, unless the 
court below, on cause shown, shall grant an extension of time. If objections are made, 
the court below shall forthwith fix a time for hearing them, and shall then decide the 
dispute in accordance with, and subject to the provisions of the Act of May 11, 1911, 
P. L. 279 [legislation permitting, and setting up judicial machinery to carry out what 
this rule requires]. In passing on the materiality of evidence, the inquiry shall not be 
whether the court below deems the evidence substantial, but whether it refers to the 
particular contentions made by the litigant.” 

















WISCONSIN’S ABSOLUTE PRESUMPTION THAT A GIFT 
WITHIN SIX YEARS OF THE DONOR’S DEATH IS 
“IN CONTEMPLATION OF DEATH’? HELD UNCON- 
STITUTIONAL—OPINION OF THE SUPREME COURT 
OF THE UNITED STATES IN SCHLESSINGER v. WIS- 
CONSIN. 

[March 1, 1926.] 

Mr. Justice McReynolds delivered the opinion of the Court. 

Section 1087-1, Chapter 64ff, of the Wisconsin Statutes 1919, 
provides— 

A tax shall be and is hereby imposed upon any transfer of 
property, real, personal, or mixed . . . to any person . 
within the States, in the following cases, except as hereinafter 
provided : 

(1) When the transfer is by will or by the intestate laws of 
this State from any person dying possessed of the property while 
a resident of the State. 

(2) When a transfer is by will or intestate law, of property 
within the State or within its jurisdiction and the decedent was a 
nonresident of the State at the time of his death. 

(3) When a transfer is of property made by a resident or by 
a nonresident when such nonresident’s property is within this 
State, or within its jurisdiction, by deed, grant, bargain, sale or 
gift, made in contemplation of the death of the grantor, vendor or 
donor, or intended to take effect in possession or enjoyment at or 
after such death. Every transfer by deed, grant, bargain, sale or 
gift, made within six years prior to the death of the grantor, vendor 
or donor, of a material part of his estate, or in the nature of a final 
disposition or distribution thereof, and without an adequate valu- 
able consideration, shall be construed to have been made in con- 
templation of death within the meaning of this section. 

These provisions were taken from §1, ec. 44, Laws of 1903, 
except that the last sentence of subdiv. 3 (italicized) was added by 
ce. 643, Laws of 1913. 

Section 1087-2, ce. 64ff, imposes taxes upon transfers described 
by §1087-1 varying from one to five per centum, according to rela- 
tionship of the parties, when the value is not above twenty-five 
thousand dollars. On larger ones the rates are from two to five 
times higher, with fifteen per centum as the maximum. 

**Section 1087-5 [e. 64ff]. 1. All taxes imposed by this act 
shall be due and payable at the time of the transfer, except as 
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hereinafter provided; and every such tax shall be and remain a 
lien upon the property transferred until paid, and the person to 
whom the property is transferred and the administrators, execu- 
tors, and trustees of every estate so transferred shall be personally 
liable for such tax until its payment.’’ 

Other provisions of e. 64ff provide for determination, assess- 
ment and collection of the tax. In the Revised Statutes of 1921 


and 1925 ec. 64ff became ec. 72, and section numbers were changed— } 
1087-1 became 72.01, 1087-2 became 72.02, 1087-5 became 72.05, ete. a Te 
In Estate of Ebeling (1919), 169 Wis. 432, the court held: } 


**Section 1087-1, Stats., as amended by ec. 648, Laws 1913, which 
provides that gifts of a material part of a donor’s estate, made 
within six years prior to his death, shall be construed to have been 
made in contemplation of death so far as transfer taxes are con- 
cerned, constitutes a legislative definition of what is a transfer in 
contemplation of death, and not a mere rule of law making the 
fact of such gifts prima facie evidence that they were made in con- 
templation of death.”’ 

Estate of Stephenson, 171 Wis. 452, 459—A gift of twenty- 
three thousand dollars constitutes a material part of an estate val- =—= 
ued at more than a million dollars; also, gifts by decedents in eon- 
templation of death must be treated, for purposes of taxation, as 
part of their estates. 

In re Uihlein’s Will,—Wis.—[May 12, 1925]—“‘‘ As stated in 
the Schlesinger case, the statute was enacted for the purpose of 
enabling the taxing officials of the State to make an efficient and 
practical administration of the inheritance tax law. . . . It is 
settled in this State that the tax attaches, not at the date of the 
transfer of the gift, but at the date of the death of the donor. 

Under our decisions the gifts that have been made within 
six years of the donor’s death, together with the amount of the > 
estate left by the donor at the time of his death, constitute his 77 
estate, and must be administered, so far as inheritance tax proceed- 
ings are concerned, as one estate. The tax does not attach and 
become vested in the State until the death of the donor. When 
the gift is made and the donee receives it, there is no certainty 
that an inheritance tax will ever be levied upon the gift.’’ 

In the present cause the Milwaukee County Court found that 
Schlesinger died testate January 3, 1921, leaving a large estate; 
that within six years he had made four separate gifts, aggregating 
more than five million dollars, to his wife and three children; that 
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none of these was really made in view, anticipation, expectation, 
apprehension or contemplation of death. And it held that because 
made within six years before death these gifts ‘‘are by the express 
terms of § 72.01 [formerly § 1087-1], Clause (3), of the statutes 
subject to inheritance taxes, although not in fact made in con- 
templation of death.’’ An appropriate order so adjudged. The 
executors and children appealed; the Supreme Court affirmed the 
order (184 Wis. 1); and thereupon they brought the matter here. 

Plaintiffs in error maintain that, as construed and applied 
below, the quoted tax provisions deprive them of property without 
due process of law, deny them the equal protection of the laws, and 
conflict with the Fourteenth Amendment. 

The Supreme Court of the State said: ‘‘The tax in question is 
not a property tax but a tax upon the right to receive property 
from a decedent. It is an excise law.’’ ‘‘Such [legislative] intent 
was to tax only gifts made in contemplation of death. That is the 
only class created. The legislature says that all gifts made within 
six years of the donor’s death shall be construed to be made in 
contemplation of death,’’ [which means] ‘‘that they shall con- 
clusively be held to be gifts made in contemplation of death and 
shall fall within the one taxable class of gifts created by the legis- 
lature.’’ ‘‘In our ease the legislative intent we think is clear 
that the specified gifts were to be conclusively construed to be 
gifts in contemplation of death.’’ ‘‘We agree with the applicants 
that the classification made will not support a tax as one on gifts 
inter vivos only. Under such taxation the classification is wholly 
arbitrary and void. We perceive no more reason why such gifts 
inter vivos should be taxed than gifts made within six years of 
marriage or any other event. It is because only one class of gifts 
closely connected with and a part of the inheritance tax law is 
created that the law becomes valid. Gifts made in contemplation 
of death stand in a class by themselves, and as such they are made 
a part of the inheritance tax law to the end that it may be effec- 
tively administered. We adhere to the ruling in the Ebeling case.’’ 

No question is made of the State’s power to tax gifts actually 
made in anticipation of death, as though the property passed by 
will or descent; nor is there denial of the power of the State to 
tax gifts inter vivos when not arbitrarily exerted. 

The challenged enactment plainly undertakes to raise a conclu- 
sive presumption that all material gifts within six years of death 
were made in anticipation of it and to lay a graduated inheritance 
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tax upon them without regard to the actual intent. The presump- 
tion is declared to be conclusive and cannot be overcome by evi- 
dence. It is no mere prima facie presumption of fact. 

The court below declared that a tax on gifts inter vivos only 
could not be so laid as to hit those made within six years of the 
donor’s death and exempt all others—this would be ‘‘ wholly arbi- 
trary.’’ We agree with this view and are of the opinion that such 
a classification would be in plain conflict with the Fourteenth ' 
Amendment. The legislative action here challenged is no less 
arbitrary. Gifts inter vivos within six years of death, but in fact 
made without contemplation thereof, are first conclusively pre- 
sumed to have been so made without regard to actualities, while 
like gifts at other times are not thus treated. There is no adequate 
basis for this distinction. Secondly, they are subjected to gradu- 
ated taxes which could not properly be laid on all gifts, or, indeed, 
upon any gift without testamentary character. 

The presumption and consequent taxation are defended upon 
the theory that, exercising judgment and discretion, the legislature 
found them necessary in order to prevent evasion of inheritance 
taxes. That is to say, ‘‘A’’ may be required to submit to an exact- _—+ 
ment forbidden by the Constitution if this seems necessary in order 
to enable the State readily to collect lawful charges against ‘‘B’’. 
Rights guaranteed by the federal Constitution are not to be so 
lightly treated; they are superior to this supposed necessity. The 
State is forbidden to deny due process of law or the equal protec- 
tion of the laws for any purpose whatsoever. 

No new doctrine was announced in Stebbins v. Riley, 268 U. S. 
137, cited by defendant in error. A classification for purposes of 
taxation must rest on some reasonable distinction. A forbidden 
tax cannot be enforced in order to facilitate the collection of one 
properly laid. Mobile etc., R. R. v. Turnipseed, 219 U. S. 35, 43, 
discusses the doctrine of the presumption. 

The judgment of the court below must be reversed. The cause 
will be remanded for further proceedings not inconsistent with this 
opinion. 

Mr. Justice Sanford concurs in the result. 


——_— 





Mr. Justice HoutMEs, DISSENTING. 


If the Fourteenth Amendment were now before us for the first 
time I should think that it ought to be construed more narrowly 
than it has been construed in the past. But even now it seems 
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to me not too late to urge that in dealing with state legislation 
upon matters of substantive law we should avoid with great caution 
attempts to substitute our judgment for that of the body whose 
business it is in the first place, with regard to questions of domestic 
policy that fairly are open to debate. 

The present seems to me one of those questions. I leave aside 
the broader issues that might be considered and take the statute as 
it is written, putting the tax on the ground of an absolute pre- 
sumption that gifts of a material part of the donor’s estate made 
within six years of his death were made in contemplation of death. 
If the time were six months instead of six years I hardly think 
that the power of the State to pass the law would be denied, as 
the difficulty of proof would warrant making the presumption 
absolute; and while I should not dream of asking where the line 
ean be drawn, since the great body of the law consists in drawing 
such lines, yet when you realize that you are dealing with a mat- 
ter of degree you must realize that reasonable men may differ 
widely as to the place where the line should fall. I think that our 
discussion should end if we admit what I certainly believe, that 
reasonable men might regard six years as not too remote. Of 
course many gifts will be hit by the tax that were made with no 
contemplation of death. But the law allows a penumbra to be 
embraced that goes beyond the outline of its object in order that 
the object may be secured. A typical instance is the prohibition 
of the sale of unintoxicating malt liquors in order to make effective 
a prohibition of the sale of beer. The power ‘‘is not to be denied 
simply because some innocent articles or transactions may be found 
within the proseribed class.’’ Purity Extract & Tonic Co. v. 
Lynch, 226 U. S. 192, 201, 204. Jacob Ruppert v. Coffey, 251 U. 
S. 264, 283. In such eases, and they are familiar, the Fourteenth 
Amendment is invoked in vain. Later eases following the princi- 
ple of Purity Extract & Tonic Co. v. Lynch are Hebe Co. v. Shaw, 
248 U.S. 297, 303; Pierce Oil Co. v. Hope, 248 U. S. 498, 500. See 
further Capital City Dairy Co. v. Ohio, 183 U. S. 238, 246. 

I am not prepared to say that the legislature of Wisconsin, 
which is better able to judge than I am, might not believe, as the 
Supreme Court of the State confidently affirms, that by far the 
larger proportion of the gifts coming under the statute actually 
were made in contemplation of death. I am not prepared to say 
that if the legislature held that belief, it might not extend the tax 
to gifts made within six years of death in order to make sure that 
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its policy of taxation should not be escaped. I think that with the 
States as with Congress when the means are not prohibited and are 
ealeulated to effect the object we ought not to inquire into the 
degree of the necessity for resorting to them. James Everard’s 
Breweries v. Day, 265 U. S. 545, 559. 

It may be worth noticing that the gifts of millions taxed in this . 
ease were made from about four years before the death to a little 
over one year, the last being after the donor had had an attack of 
angina pectoris, although he is said to have attributed his sufferings 
to a less serious cause. The statute is not called upon in its full — 
foree in order to justify this tax. If I thought it necessary I 
should ask myself whether it should not be construed as intending 
to get as near to six years as it constitutionally could, and whether 
it would be bad for a year and a month. 

Mr. Justice Brandeis and Mr. Justice Stone concur in this 
opinion. 
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A REVIEW OF FROTHINGHAM’S “‘BRIEF HISTORY OF 
THE CONSTITUTION AND GOVERNMENT 
OF MASSACHUSETTS.’’ * 
(Reprinted by permission from the Harvard Graduates’ Magazine for 
March, 1926.) 

Edueators throughout the country, and especially in Massa- 
chusetts, may well consider this little book of one hundred and 
forty-three pages with a view to its use, not only in colleges, but 
in the higher classes of the preparatory schools where the nature 
of our government ought to be explained so that it will be under- 
stood far more than it has been in the past. The book is written by 
a man whose experience as Speaker of the House of Representatives, 
Lieutenant Governor, and member of Congress has given him a back- 
ground of action under the constitution and legislative rules in the 
practical business of government. It gives a well-condensed account 
of the colonial and provincial history leading up to the Constitution 
of 1780, the three later constitutional conventions of 1820, 1853 
and 1917, and what came of them, and three chapters relating to 
legislature, the governor and legislative procedure, which give the 
picture of the government of Massachusetts in action as it is to-day. 

As Mr. Frothingham says, ‘‘Constitutions are supposed to be 
dull things and few people read them, even in these times when it 
is so common to attack their provisions.’’ And this is so in spite of 
the fact that our Federal and State constitutions, and especially 
that in Massachusetts, which is the only original state charter still 
existing as an operating instrument of government, are the fortifi- 
cations of the ideas for which the Revolution and the Civil War 
were fought and to protect which the American Army went to 
France in the World War. In his pamphlet on ‘‘The Rights of the 
British Colonists’’ in 1764, James Otis said, ‘‘The grand political 
problem in all ages has been to invent the best combination or dis- 
tribution of the supreme powers of legislation and execution’’; and, 
after picturing his conception of a just distribution of these powers 
—a conception which later formed the basis of American constitu- 
tional law—he said, ‘‘This is government. This is a constitution 
to preserve which, either from foreign or domestic foes, has cost 
oceans of blood and treasure in every age; and the blood and 
treasure have upon the whole been well spent.’’ 


- * Published by Houghton, Mifflin Co. _ 
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And yet so little, or so badly, is our system of government 
explained in the schools that a writer in the New York Times for 
June 29, 1924, who had traveled about the country for thirty years, 
expressed his conviction that ‘‘To most people the constitution is a 
sacred relic in a glass case, not to be taken out or looked at. It 
might as well be a gold fish. . . . They don’t know what is in it.”’ 

Mr. Frothingham gives an instance of this by referring to the 
fact that when Colonel Roosevelt in his Columbus speech about 
the ‘‘recall of judges’’ said that he favored the ‘‘drastic method 
of removal of judges’’ which ‘‘was embodied in the Massachusetts 
Constitution many people opened their eyes with amazement.’’ 
They did not know that John Adams_had written the provision for 
removal ‘‘upon address of both houses of the legislature’’ into our 
constitution in 1779, or why, or that, with the help of Levi Lincoln 
and others, it had survived an attack in the convention of 1820 
resulting from the apprehensions (which have proved unfounded) 
of Daniel Webster and others. The history of this little-under- 
stood provision is quite fully given by Mr. Frothingham. He uses 
the usual convenient phraseology in saying that Massachusetts 
judges are ‘‘appointed for life.’’ I think it is not only more accu- — 
rate, but less misleading, to say that they are appointed, as. the 4 
constitution says, ‘‘during good behavior.’’ No judge has ever been 
appointed for life in Massachusetts. 

On page seven he says that under the early Massachusetts 
charters ‘‘the supreme authority was in the Crown or Parliament. 
This supreme power passed, when independence was later obtained 
not to the legislature but to the people of an independent Common- 
wealth. In a democracy they are the source of all power, the mem- 
bers of the legislature being elected by them and consequently 
their agents.’’ 

It would be more accurate, and would help readers to ‘‘size 
up’’ books and oratory, ete., about the ‘‘people’’ if it were ex- 
plained that the power passed to voting majorities; and it would be 
even more accurate and illuminating to point out that the word 
‘‘neople’’ is used in the Massachusetts Constitution in two very 
different senses. It is obvious, when one stops to think about the 
facts, that in Lincoln’s famous phrase, ‘‘Government of the people, 
by the people, for the people,’’—‘‘of the people’’ means all the 
people, including each individual man, woman and child, whether a 
voter or not, now living or yet unborn, whose rights as an individual 
are protected by the constitution in the bill of rights and elsewhere, 
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and for whom not only all the elected representatives, but all the 
voting ‘‘people’’ hold their political power in trust. On the other 
hand, ‘‘by the people’’ as ordinarily used and understood means 
‘the people’’ in the political sense of majorities of voting people for 
the time being, who go to the polls and east a vote on a particular 
question or candidate. There is nothing theoretical about this. The 
two senses of the word, as used in the constitution, are recognized, 
for practical purposes, by the justices of the Supreme Judicial 
Court in an advisory opinion to the legislature. (See 226 Mass. 
610-611.) In other words, each voting citizen is necessarily a repre- 
sentative of all the people, and, since the adoption of the plan of 
direct legislation, his or her representative responsibilities have 
increased. 

In connection with these practical distinctions there is a signifi- 
cant passage in Professor Irving Babbitt’s ‘‘ Democracy and Leader- 
ship,’’ in which, after speaking of the ‘‘ practical sagacity’’ of the 
framers of American Constitutions (63) he says, ‘‘It is a fortunate 
cireumstance that the word ‘sovereignty’ does not occur in our 
constitution. The men who made this constitution were for grant- 
ing a certain limited power here and another limited power some- 
where else and absolute power nowhere”’ (p. 306). In other words, 
while absolute power is always possible as a matter of might, it is 
not a matter of right, and the theory of ‘‘sovereignty,’’ whether 
legislative or popular is an application of the idea formerly ex- 
pressed as the ‘‘ Divine right of Kings”’ or, the unlimited supremacy 
of Parliament, which it was the main purpose of the American 
Revolution to get rid of. 

This fact needs to be explained to the rising generation in order 
to counteract the growing tendency in this country to bow down 
and worship the collective power of majorities, or organized minor- 
ity ‘‘blocks,’’ virtuous or otherwise. This tendency is a revival of 
the ‘‘idolatry of power,’’ which, as Lord Acton pointed out, was a 
European characteristic in the days of Catherine de Medici. In 
Europe to-day the influence of the Russian performance in this 
respect seems to be leading back to the need of dictators. 

Mr. Frothingham very properly emphasizes the fact that ‘‘ Pol- 
ities played a great part in the proceedings as well as in the initial 
calling of the convention’’ of 1853. This, of course, is true of all 
conventions; but it was particularly true of that one in spite of 
the distinguished ability of many of its members. While all the 
work of that convention, which it tried to ‘‘put over’’ by lumping 
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it all together, was defeated at the polls, he says ‘‘the best among’”’ 
the various propositions framed by that convention were adopted 
a few years later as separate amendments. Many men will dis- 
agree with him, however, in classing among ‘‘the best’’ the amend- 
ments in the ‘‘fifties’’ providing for the election of the ‘‘ Secretary, 
Treasurer, Auditor, Attorney General, Sheriffs, registers of probate, 
clerks of court and, particularly, district attorneys.’’ There is a 
common impression to-day that the requirement that district attor- 
neys should be elected, and thus foreed into polities, is one of the 
underlying weak spots in the public’s defences against the criminal 
elements in the community. 

Coming to the Convention of 1917, he says, ‘‘The conservative 
interests looked with alarm on the Initiative and Referendum and 
fought the adoption of this method of legislation in Massachusetts. 
tradually, however, they have come to favor and actually advocate 
the principle of popular vote, especially in case of amendment to 
the United States Constitution.’’ 

It would be more accurate to say, at least, of many of those 
who opposed the I. and R., that they were trying to block the ere- 
ation of a political engine, which might be used, as a result of 
skilful log-rolling on a gigantic seale, for various purposes such as 
the Oregon School Law (to require the sending of all children to 
the public schools and thus to suppress the private schools) which 
was the result of an initiative petition. Fortunately that school 
law has been declared unconstitutional by the Supreme Court of the 
United States; but if it had been adopted in Oregon before the 
summer of 1917, when the Massachusetts Convention met, it is a 
fair guess that the ‘‘Initiative’’ and ‘‘Referendum’’ would have 
been divided and the ‘‘Referendum’’ submitted to the people with- 
out the ‘‘Initiative.’’ While politically inseparable in the conven- 
tion fight, they are, of course, very different things and the ‘‘refer- 
endum”’ alone would not have aroused much of the opposition which 
was directed mainly at the ‘‘initiative.’’ As ‘‘Eternal Vigilance 
is the price of Liberty,’’ the adoption of the ‘‘Initiative’’ has 
raised the price by requiring even more vigilance than was needed 
before. 

These comments are not intended to disparage Mr. Frothing- 
ham’s book. On the contrary, as far as I know, it is the best con- 
venient handbook of ‘‘adequate brevity’’ that we have for the 
instruction of growing boys and girls in Massachusetts, who ought 
to understand their government before they get near the voting 
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age. It should also help, in other States, to explain the history and 
influence of Massachusetts. The comments are intended to call 
attention to certain tendencies in American life which emphasize 
the importance of providing the rising generation with the informa- 
tion contained in this book. Mr. Frothingham has made a needed 
contribution. This book might well be introduced into every 
preparatory school, for the instruction of the teachers, as well as the 
pupils. 


F. W. GRINNELL. 


JOHN HOWARD. 
(From “The Justice of the Peace” January 30, 1926.) 


‘*Last week was the bicentenary of John Howard, the pioneer 
of prison reform. Howard’s work was the beginning of that ameli- 
oration of penal law which has continued slowly but with increasing 
momentum to the present day, and it was appropriate that a prom- 
inent feature of the celebrations was the account given by the 
Governor of Wormwood Scrubbs Prison of the new method of 
dealing with first offenders that has there been put into operation. 

**It is worth remembering, as an index of the state of public 
opinion in Howard’s time, that his efforts were primarily directed 
to the condition of prisoners in custody awaiting trial or detained 
for debt. The majority of prisoners under sentence were not worth 
troubling about, for death or transportation would soon remove 
them from prison. He was, as his marvellous pilgrimages through 
the prisons of Europe proves, interested in all prisoners and ecap- 
tives, but his immediate concern was to remove from English law 
the reproach that its treatment of persons in custody was a horrible 
mockery of its proud boast that a man is innocent until he is 
proved guilty. 

‘‘Howard deserves his fame because he was the first English- 
man who was moved to action by the scandal of English prisons. 
But others before him had expressed their indignation. Even Dr. 
Johnson, stout Conservative as he was, had felt moved to protest. 
But nearly ten years before Howard started his labours, his ideas 
had been anticipated in burning eloquence by Goldsmith. When 
one reads the later chapters of the Vicar of Wakefield it is impossi- 
ble to resist the conclusion that Goldsmith in putting Dr. Primrose 
in prison had more in view than simply to crown his hero’s affliction. 

‘“‘The prison episode is made the occasion for a singularly 
enlightened and forceful disquisition on the principles of legal 
punishment. It is a curious coincidence that Goldsmith died in the 
Temple within a few days of Howard’s summons to the Bar of the 
House of Commons to receive the thanks of the representatives of 
the nation for distinguished public service.’’ 





AN ENGLISH ‘‘CONVEYANCER’S LAMENT’’. 
(Occasioned by Lord Birkenhead’s Real Property Act.) 
(From “The Solicitors’ Journal & Weekly Reporter”, Dec. 26, 1925.) 


“* “Usque F (H) LET infelix laudator temporis acti.’ ’’ 


“Let Foxwell and Van Grutten mourn, 
For slain are Shelley and his heirs; 
Aye, mediate and immediate both, 
And purchase and descent in pairs. 


“Slain Shelley’s heirs? Slain all the heirs 
Of all the ages, woe the fact: 
Let Evans versus Evans sing 
And wail the hard-shell Earl’s dire Act. 


“And to whose use his massacre? 
Alas, the use itself is slain, 
And of the juris that we loved 
Not one scintilla doth remain. 


“The interesse termini 
Is terminated once for all; 
Ah, on that tragic scene of grief 
Let statutory curtains fall. 


“‘Where coffined lies the ancient Law, 
Let the ground be, nor make excuse 
For sterilizing it for aye, 
Lest use should follow on a use.” 








